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charging  Individual  defendants  with  planning,  initiating  and 
waging  war,  or  conspiring  to  do  such  acts,  state  no  justiciable 
crime  or  offense  under  international  law  or  otherwise; 

4,  That  the  obligations,  if  any,  of  the  treaties, 
agreements  and  assurances  relating  to  the  planning.  Initiating 
or  waging  of  war  as  alleged  in  the  indictment,  being  obliga¬ 
tions  of  conscience  or  at  most  of  contract,  the  violations  of 


which  were  not  crimes  of  nations  or  individuals,  counts  1  to 
36  Inclusive  of  the  indictment,  constituting  Group  One,  "Crimes 
against  Peace,"  state  no  justiciable  crime  or  offense  under 
internstlonal  law  or  otherwise; 

5.  That  killings  in  the  course  of  belligerent  opera¬ 
tions  being,  except  insofar  as  they  may  constitute  violations 
of  the  laws  or  customs  of  war,  a  normal  incident  of  war  with¬ 
out  regard  to  whether  such  war  be  illegal,  imdeclared,  aggres¬ 
sive  or  in  violation  of  treaties,  agreements  or  assurances, 
counts  37  to  43  inclusive  of  the  indictment,  constituting 
part  of  Group  Two,  "Murder,"  state  no  justiciable  crime  or 
offense  imder  international  law  or  otherwise; 

6,  That  violations  of  the  laws  or  customs  of  war 
being  offenses  triable  by  the  military  authority  of  the 
nation  offended  against,  counts  44  to  50  Inclusive  and  53 
to  55  inclusive  of  the  indictment,  constituting  part  of 
Group  Tw',  "Murder,"  and  Group  Three,  "Conventional  War 
Crimes  and  Crimes  against  Humanity,"  Insofar  as  they  attempt 
to  charge  such  offenses,  state  no  crime  or  offense  justici¬ 
able  by  this  Tribunal; 
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7.  Thet  the  Tribunal’s  Jurisdiction  to  try  end  punish 
"war  criminals"  bring  founded  upon  Japan's  capitulation  in  ac- 
cr'rda.nco  with  the  Potsdam  Declaration,  and  upon  that  Declaration, 
c''imts  1  to  55  inclusive  ■'f  thf  indictment,  constituting  Group 
One,  "Crimes  against  Peace,"  Group  Tvo,  '‘Murder,"  end  Grou? 

Three,  "Conventional  v/ar  Crimes  and  Crimes -against  Humanity," 
Insofar  as  they  attempt  to  charge  offenses  other  than  "war 

i 

crimes"  in  the  general  acceptance  of  that  term  as  of  the  date 

« 

of  the  Potsdam  Declaration  and  the  capitulation  in  accordance 
therewith,  state  no  Justiciable  crime  or  offense  under  inter¬ 
national  law  or  otherwise; 

6.  That  the  Tribunal's  Jurisdicti-'n  to  try  and  punish 
"war  driminrls"  being  founded  upon  Japan's  capitulation  to 
the  United  States  of  America  and  the  British  Commonwealth  of 
Nations,  wltj-  whom  Japan  had  been  at  war  from  8  December 


1941,  the  Republic  of  Chine,  with  whom  Japan  had  been  at  war, 
if  at  ell,  fr-'m  9  December  1941,  and  the  Union  of  Soviet 


Socialist  Republics,  with  whom  Japan  had  been  at  war  from 
9  August  1945,  c^imts  1  to  47  Inclusive,  51  and  52  of  the 
indictment,  constituting  Group  One,  "Crimes  against  Peace," 
and  part  of  Gr-'up  Two,  "Murder,"  insofar  as  they  attempt  to 
charge  offenses  committed  prior  to  th'^sr  dates  respectively, 
state  no  crime  or  offense  Justicleblo  by  this  Tribunal; 

9.  That  the  Tribunal’s  Jurisdiction  to  try  and  ounlsh 
•war  crimlncls"  being  dependent  upon  Japan's  capitulation 
putting  an  end  t"'  the  state  of  hostilities  theretofore  exis¬ 
ting,  c-'unts  1  to  6  Inclusive,  I8,  19,  27,  28,  44  to  50 


Inclusive  and  53  to  55  Inclusive  cf  the  indictment,  constl 


tutlng  parts  of  Group  One,  "Crimes  against  Peace,"  parts  of 
Group  Two,  "Murder,**  and  Group  Three,  "Conventional  War  Crimes 
and  Crimes  against  Humanity,"  insofar  as  they  attempt  to 
charge  offenses  committed  against  the  Republic  of  China,  with 
the  lawfully  constituted  government  of  which  Japan  was  not  at 
war  during  the  times  mentioned  in  the  indictment,  state  no 
crime  or  offense  Justiciable  by  this  Tribunal; 

1C.  That  the  Tribunal's  Jurisdiction  to  try  and  punish 
"war  criminals"  being  dependent  upon  Japan's  capitulation 
putting  an  end  to  the  state  of  hostilities  theretofore  exis¬ 
ting,  co\mts  1,  4,  5»  15»  23,  33,  44  and  53  to  55  Inclusive 
of  the  indictment,  constituting  parts  of  Group  One,  "Crimes 
egalnst  Peace,"  parts  of  Group  Two,  "Murder,"  and  Group  Three, 
"Conventional  V'ar  Crimes  and  Crimes  against  Humanity,"  Insofar 
as  they  attempt  to  charge  offenses  committed  egalnst  the 
Republic  of  France,  with  the  lawfully  constituted  government 
of  which  Japan  was  not  at  wer  during  the  times  mentioned  in 
the  indictment,  state  no  crime  offense  Justiciable  by  this 


Tribunal 


11.  That  the  Tribunal's  Jurisdiction  to  try  and  ptinlsh 
'war  criminals"  being  dependent  upon  Japan's  capitulation 
putting  an  end  to  the  state  '^f  hostilities  theretofore  exis¬ 
ting,  counts  1,  4,  5,  l6,  24,  34,  37,  38  and  44  of  the 
indictment,  constituting  parts  of  Group  One,  "Crimes  against 
Peace,"  end  parts  of  Group  Two,  "Murder,"  insofar  as  they 

I 

attempt  to  charge  offenses  committed  against  the  Kingdom  of 
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Thailand,  with  thr  lawfully  constituted  government  of  vhich 
Jppan  VBs  not  at  war  during  the  times  mentioned  in  the  indict 
ment,  state  no  crime  ^r  offense  justlcirble  by  this  Trlbunrl; 

12,  That  the  Tribunal's  Jiirisdlction  to  try  and  punish 

"  war  criminals"  being  dependent  upon  Japan's  capitulation 
putting  an  end  to  the  state  '^f  hostilities  theretofore  exis¬ 
ting,  counts  1,  4,  and  53  to  55  inclusive  of  the  indict¬ 

ment,  constituting  parts  of  Group  One,  "Crimes  against  Peace',' 
parts  of  Group  Two,  "Kurdcr,"  and  Group  Three,  ••Conventional 

Crimes  end  Crimes  against  Humanity,"  insofar  os  they 
attempt  to  charge  offenses  committed  against  the  Republic  of 
Portugal,  with  the  lawfully  constituted  g''vcrnment  of  which 
Japan  was  not.  at  war  during  the  times  mentionrd  in  the  indict¬ 
ment,  state  no  crime  or  offense  justiciable  by  this  Tribunal; 

13,  That  the  Tribunal's  jurisdiction  to  try  end  punish 
"war  criminals"  being  dependent  unon  Japan's  capitulation 
putting  an  end  to  the  state  of  hostilities  theretofore  exist¬ 
ing,  counts  1,  5»  26,  36,  44  and  51  of  the  indictment,  con¬ 
stituting  parts  of  Group  One,  "Crimes  against  Peace,"  and 
parts  of  Group  Two,  "Murder,*  insofar  as  they  attempt  to 
state  offenses  committed  against  the  Mong^'llrn  Peoples 
Republic,  v.ith  the  lawfully  constituted  government  -f  vhich 
Japan  was  n^t  at  war  during  the  times  mentioned  in  the  indict¬ 
ment,  state  no  crime  or  offense  justiciable  by  this  Tribunal; 

14,  That  since  the  acts  of  commission  or  omission 
alleged  in  C’-unts  1  to  47  inclusive  snd  51  to  55  inclusive 
of  the  indictment,  constituting  Gr  up  Dnc ,  'Crimes  against 
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Peace,"  parts  of  Or  up  Two,  "Murder,"  end  Group  Three, 
"Conventional  v'ar  Crimes  and  Crimes  against  Humanity,"  oc¬ 
curred  while  Japan  and  the  other  nations  inv-lvcd  were  at 
peace,  and  since  such  other  nations  did  not  treat  such  acts 
8S  crimes,  hut  c-ntinued  uninterrupted  diplomatic  relations 
with  Japan,  which  continuance  cf  dlplorartlc  relations  subse- 
quont  to  such  acts  constituted  a  condonation,  waiver  or  bar, 
they  cannot  now  be  treated  as  crimes,  whether  of  nations  or 
of  individuals,  and  state  no  crime  or  offense  justiciable  by 
this  Tribunal; 

15.  That  since  violations  of  the  Covenant  f  the  League 
of  Nations  occurring  during  time  of  peace  were  punishable  and 
could  have  been  nunlshed  under  the  provisions  of  the  Covenant, 
counts  1  to  8  inclusive,  44  end  53  to  55  inclusive  of  the  in¬ 
dictment,  constituting  parts  of  Group  One,  "Crimes  against 
Perce,"  part  of  Group  Two,  "Murder,"  and  Group  Three, 
"Conventional  War  Crimes  and  Crimes  against  Humanity,"  inso¬ 
far  as  they  attempt  to  charge  such  offenses,  state  no  justi¬ 
ciable  crime  or  offense  under  the  Covenant,  international 

law  or  otherwise; 

16.  That  since  violations  of  the  Covenant  of  th*"  League 
of  Nations  occurring  during  time  of  prace  were  punishable  and 
c'Uld  have  been  punished  under  the  provisions  of  the  Covenant, 
by  penalties  or  sanctions  which  could  be,  should  have  been  and 
were  invoked  only  by  oartlcs  to  such  Covenant  and  not  by 
strangers  thereto,  counts  1  to  8  inclusive,  44  and  53  to  55 
inclusive  of  the  indictmont,  constituting  parts  of  Group  One, 
"Crimea  against  Peace,"  part  of  Gr'up  Two,  "Murder,"  and 
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•CToup  Throe,  "Conventional  V^er  Crimes  end  Crimes  egplnst 
Humpnity,"  state  no  crime  '^r  ffense  Justiciable  by  this 
Tribunal ; 


17*  That  since  the  Comm-^nvcelth  'f  the  Philippines  is 
e  pert  'f  the  United  Stetes  of  Amcricr,  c-^i-nts  1,  4,  13>  21, 

30,  37,  3£>  43,. 44  and  53  to  55  inclusive,  constituting  ports 
''f  Group  One,  "Crimes  egainst  Perce,"  parts  of  Group  Two, 
"Kurder,"  and  Gr'^up  Three,  "C'^nve ntional  War  Crimes  and  Crimes 
against  Humanity,"  insofar  as  they  attempt  to  charge  offenses 
against  the  Commonwealth  of  the  Philipnines,  arc  surplusage 
and  sh  uld  be  stricken  from  the  indictment. 


WPERLFORE  the  defendants  Hirenuma,  Kiichiro,  Matsuoko 


Yosuke,  Shigomitsu,  Mamoru,  Togo,  Shigenori  and  Umezu, 
Yoshijiro,  pray  the  dismissal  of  the  indictment  and  the  several 


counts  thereof,  together  with  such  other  'r  further  relief  as 


HIRAKUMA,  Kiichiro 


TOGO,  Shigenori 


VCA  t  U 

Georgo  Yamabka 


Samuel  J.  KlojiKa, 


Captain 


MATSUOKA,  Yosuke 


UMEZU,  Yoshljiro 


Ben  Bruce  Blakcncy 
Major,  .  AC 


erren 


SHIGFMITSU,  Majnoru 


George  r,  r 
Captain,  AC 
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